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SYNOPSIS

The issue presented to the Office of Administrative Law ("OAL") is whether g
policy of the Board of Prison Terms precluding transfers of alien inmates to
prisons in foreign countries until parole release dates have been established is a
“regulation”and is therefore without legal effect unless adopted in compliance
with the Administrative Procedure Act (“APA™).
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AL has conciuded that the policy is a “regulation.” ifthe Board of Prison Terms
wishes 1o exercise its discretion to issue rules zoverning transfer of alien inmates
to prisons in foreign countries, it must adopt reculations pursuant to the AP\

ISSUE

OAL has been requested to determine whether a policy of the Board of Prison
Terms (*Board™) is a “regulation™ required to be adopted pursuant to the APA -
Fhe policy consists of precluding the transfer of alicn inmates to prisons in other
countries under a prisoner transfer treaty until they have received parole release
dates. Mikael A. Schiold filed this request as an inmate at Mule Creek State
Prison in [one. This determination addresses the sole issue of whether the policy
s required to be adopted pursuant to the APA. The issue of whether the requester
s entitled to transfer to a prison in Sweden is not within OAL’s jurisdiction.

ANALYSIS

L. IS THE APA GENERALLY APPLICABLE TO THE BOARD OF
PRISON TERMS' QUASI-LEGISLATIVE ENACTMENTS?

The California Board of Prison Terms meets periodically concerning parole
matters at each prison.’

Penal Code sections 3040, 5076.1 and 5077 provide that the Board shall hear
parole applications, shall have the power to grant parole, and shall determine
parole length, conditions, and whether revocation is appropriate. The Board must

establish criteria for the setting of parole release dates under Penal Code section
3041.

Penal Code section 5076.2, subdivision (a), provides in part:

"Any rules and regulations, including any resolutions and policy statements,
promulgated by the Board of Prison Terms, shall be promulgated and filed
pursuant to [the APA] ... ." (Emphasis added.)

Clearly, the APA generally applies to the Board’s quasi-legislative enactments.”
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I DOES THE C HALLENGED RULE CONS NMTUTE A
"REGULATION" WITHIN THE MEANING OF GOVERNMENT
CODE SECTION 113429

Government Code scction 11342, subdivision (g), detines "regulation” as:

- every rule. regulation, order, or standard of general application or the
amendment, supplement, or revision of any rule, regulation, order or
standard adopted by uny state agency to implement, interpret, or make
specific the law enforced or administered by it. or to govern its procedure
.. .. [Emphasis added.|"

Government Code section |1340.5, authorizing OAL to determine whether agency
rules are "regulations,” und thus subject to APA adoption requirements. provides
in part:

"(a) No state agency shall issue, utilize. enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a ['Jregulation['] as defined in
subdivision (g) of Section 1 1342, unless the guideline, criterion, bulletin,
manual, instruction, order, standard of general application or other rule has
been adopted as a regulation and filed with the Secretary of State pursuant
to [the APA]. [Emphasis added.]"

In Grier v. Kizer,” the California Court of Appeal upheld OAL's two-part test” as
to whether a challenged agency rule is a "regulation" as defined in the key
provision of Government Code section 11342, subdivision (g):

First, is the challenged rule either:

. a rule or standard of general application, or

. a modification or supplement to such a rule?
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Second. has the challenged rule been adopted by the agency to erther:

. implement. interpret, or make specitic the law enforced or administered by
the agency,

. govern the agency's procedure?

It'an uncodified rule satisties both parts of the two part test, OAL must conclude
that it is a "regulation” and subject to the APA. In applying the two-part test, QAL
1s mindful of the admonition of the Grier court:

"... because the Legislature adopted the APA to give interested persons the
opportunity to provide input on proposed regulatory action (Armistead
supra, 22 Cal.3d at p. 204, 149 Cal. Rptr. |, 583 P.2d 744), we are of the
view that amy doubt as to the applicabilin: of the APA’s requirements should

be resolved in favor of the APA. " (Emphasis added.)’
Background

On May 14, 1985, the United States entered into a treaty with numerous other
nations regarding the transfer of prisoners between countries. The treaty was
entitled “The Council of Europe Convention on the Transfer of Sentenced
Persons,” also known as the “Strasbourg Convention” (hereafter “the treaty”).
Under the provisions of the treaty, a prisoner may transfer to the prison of another
country in order to serve the sentence imposed on the prisoner if certain conditions
are met.* The conditions are set forth in section 11.B. of this determination.

Authority to give approval of the State of California for such transfers is granted
to the Governor or his designee.” The Governor has delegated authority to
approve such transfers to the Chairman ot the Board of Prison Terms.'°

As mentioned above, the Board also has the power to grant release upon parole."'
Prisoners sentenced to life imprisonment for first or second degree murder
committed on or atter November 8, 1978 must serve at least seven years of
imprisonment prior to parole release.'? After three years of imprisonment, the
Board holds “documentation hearings” to review the prisoner’s activities and
conduct and to document activities and conduct pertinent to granting or
withholding post-conviction credit.” One year before the minimum eligible
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parole date. the Board holds an “Initial Parole Hearine™ or parole consideration
hearing to consider whether a parole date should be et Normaily, a parolc
release date is set at that hearing unless the Board determines that public safety
requires a more lengthy incarceration based upon the uravity of the current
convicted offense and the timing and gravity of past convicted offenses.”” When a
parole date is denied, the Board may defer subsequent parole hearings for more
than one year based upon specified criteria. After a parole date is set, progress
hearings are held to determine whether a previously set parole date should be
advanced.'

The requester was sentenced to life imprisonment for second degree murder. He
began serving his sentence on June 3, 1986.

Since 1986, the requester has asked several times for transfer to a prison in
Sweden, his country of origin. His requests have been denied. He alleges that the
denials were based upon the Board™s policy of denying transter to foreign prisons
until parole dates are established. OAL takes no position on the validity of this
allegation concerning the basis of the various denial decisions.

After one of the denials, the requester’s attorney was informed that:

“The Board of Prison Terms takes this responsibility very seriously and has
a longstanding policy . . . precluding transfer until an individual has been
found suitable for parole.”"’

OAL notes that this official statement uses the term “policy™ to describe the rule
under discussion here. As noted above, in Penal Code section 5076.2, subdivision
(a), the Legislature has expressly directed the Board of Prisons Terms to
promulgate and file any “policy statements” pursuant to the APA.

One of the denials advised that it would be appropriate for the requester to submit

an application for transter once the Board determined that the requester was

suitable for parole and a specific parole date had been set.®

In another official statement, the Consul General of Sweden was informed that:
“The Transfer Treaty Program is administered by the Board of Prison

Terms. It is the policy of the Chairman of the Board of Prison Terms not to
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ailow prisoners servine indeterminate lite sentonces. withour established
release dates, to transicr to prisons in toreign countries”™ (Emphasis

added.).”

fn 1992, the requester tiled a petition for writ of habeas corpus in the Superior
Courtalleging a denial ot due process and a failure by the Board of Prison Terms
lo adopt appropriate regulations for deciding on requests for transfers to foretgn
prisons based on existing treaties. The court ruled in favor of the requester,
finding that the Board or its Chairman:

*... has a policy of refusing to approve transters for prisoners whose release
dates have not been set” and “has developed o policy regarding categories of
inmates that it considers ineligible for transter. This policy has the effect of
rewriting the treaty by making ineligible a category of inmates that the
treaty expressly makes eligible. The policy is, therefore, incompatible with
the statutory directive [in Government Code section 12012, 1] that the
designee act ‘as provided in the treaty’.” (Emphasis added.)™

The court ultimately ordered the Board to reconsider the requester’s transfer based

upon the criteria in the treaty and not upon the Board's policy which revised the
treaty.”!

Pursuant to the court order, the Board reconsidered its decision and again denied
the transfer in September 1993. The denial was based upon the magnitude of
violence involved in the crime for which the requester was sentenced, his social
and criminal history, psychological factors. institutional adjustment, the fact that
he was sentenced to a term of 15 years to life and that his minimum eligible parole
date was not until January 5. 1995.%* (Emphasis added)

A second petition for writ of habeas corpus was filed in 1994, challenging the
September 1993 decision. The Sacramento Superior Court denied the petition,
finding that the 1993 decision was made “by considering Petitioner’s entire case
file as well as lack of a parole date.”>

[n the context of a request for determination, OAL s authority is limited to
determining whether such a policy has been issued or utilized in violation of the
statutory prohibition against state agency use of “underground regulations,”
Government Code section 11340.5. QAL cannot and does not rule upon the
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luctual issue of whether the transter denials were hased on the challenged policy.
Stmilarty, OAL cannot and does not rule upon the issuc of whether the requester is
entitled to transter to a prison in Sweden. In the determination context, OAL
cannot and does not rule upon the issue of whether the challenged policy is
inconsistent with the treaty or Government Code section 120121,
[nits response to the request for determination, the Board admits that, in addition
to other factors, it considers = . the term that the foreizn country will impose if
the prisoner is transferred™" in deciding whether to grant a transfer to a foreign
prison. In its response to the request for determination, however, the Board states:

“Each request that is filed by a foreign prisoner is individually processed by
the Chairman of the Board of Prison Terms and Judged on its individual
merits. Consequently, the allegation that the Chairman of the Board of
Prison Terms has an unwritten policy not to aflow for the transfer of foreign
prisoners prior to the granting of a parole date is without merit. "

A. ISTHE CHALLENGED RULE A “STANDARD OF GENERAL
APPLICATION?”

The requester has stated that the Board has an unwritten rule or policy precluding
the transter of prisoners to foreign prisons prior to the granting of a parole date.
Documents submitted to OAL in this proceeding clearly indicate that such a policy
was used by the Board in the early 1990's. This material includes documents
submitted to the Sacramento Superior Court in 1992-93 litigation, litigation which

resulted in a preliminary finding that the preclusion policy violated the APA. The
final Superior Court decision stated:

“The facts presented by the petitioner [Mikael Schiold], und not contested
by the respondent [the Board of Prison Terms /, indicate that the designee,
whether the Board or Mr. Gillis [then Chairman], has a policy of refusing to

approve transfers for prisoners whose release dates have not been set.”
(Emphasis added.)*

For the purposes of this determination, and for the reasons outlined above, OAL
(following the Superior Court) will assume that the policy exists--or at least did
exist on the date the request for determination was filed.
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DAL next considers whether (he challenged rule is one ol ceneral appiication.

I'or an agency rule or standard 1o be "of general application” within the meaning
ol the APA it need not apply 1o all citizens of the state. 11 is sufficient if the rule
appties to all members of a class. kind or order.>” The Board's policy on transter
to foreign prisons is just such a rule. It is intended to apply to ali members of a
class. i.e., all prisoners seeking transfer to foreign prisons. Therefore, QAL
concludes that the challenged rule is one of general apptication.

B. DOES THE CHALLENGED RULE INTERPRET, IMPLEMENT, OR
MAKE SPECIFIC THE LAW ENFORCED OR ADMINISTERED BY THE
AGENCY OR GOVERN THE AGENCY'S PROCEDURE?

The treaty in question provides that prisoners may transfer to a prison in a foreign
country, provided certain requirements are met. The term “sentencing state”
means the nation in which the sentence was imposed on the person who may be or
has been transferred. “Administering state” means the nation to which the
sentenced person may be, or has been transferred, in order to serve his sentence.?®
A prisoner may be transferred to a foreign prison:

“a. if that [sentenced] person is a national of the administering State;

b. if the judgment is final;

c. if, at the time of receipt of the request for transfer, the sentenced person
still has at least six months of the sentence to serve or if the sentence is
indeterminate:

d. if the transfer is consented to by the sentenced person or, where in view
of his age or his physical or mental condition one of the two States
considers it necessary, by the sentenced person’s legal representative:

e. if the acts or omissions on account of which the sentence has been
imposed constitute a criminal offence according to the law of the

administering State or would constitute a criminal offence if committed on
its territory; and
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L if the sentencing e adninisterig States aorcc 1o the
transfer.”(Emphasis added. )

The sentencing “state™ under the treaty in the requester’s case is the United States.

Article [ section 10, ¢lause | of the United States Constitution provides in part
that “[n}o state shall enter into any Treatv, Alliance, or Contederation . .. »
(Emphasis added.)

Article 11, section 2, clause 2 of the United States Constitution provides in part that
the President of the United States “shall have Power, by and with the Advice and
Consent of the Senate to make Treaties, provided two-thirds of the Senators
present concur ... ." (Emphasis added.)

Article VI, clause 2 of the United States Constitution provides:
I

“This Constitution, and the [aws of the United States which shal] be made
in Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shal| be the supreme Law of the Land:
and the Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary notwithstanding.”
(Emphasis added.)

The treaty-making power has thus been ceded by each of the 50 states to the
United States.”” Treaties “made by the United States, and in force, are part of the
supreme law of the land, and . . . are as binding within the territorial limits of the
states as they are elsewhere throughout the dominion of the United States.™
Every treaty made by the authority of the United States shall be superior to the
constitution and laws of any individual state.’' A Consular Convention, such as
the Hague Convention, has the status of a treaty and consequently is the supreme
law of the land.*

The federal Transfer of Offenders to and from Foreign Countries Act (“Transfer
of Offenders Act™) authorizes the Attorney General of the United States to
implement the treaty in question. Section 4102 of that Act authorizes the U.S.
Attorney General to make arrangements by agreement with each of the 50 states
for the transfer of offenders in state custody to the foreign countries of which the
offenders are citizens or nationals,
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Uhe Culifornia Legislature recounized the supremacy of treaties such as the one n
question when it enacted section [2012.1 of the California Government Code.
which provides:

"Whenever a treaty is in force providing for the trunster of offenders
between the United States and a toreign country, the Governor or his
designee is authorized 1o qve the approval of the state 1o a transfer as
provided in the treatv. upon the application of a person under the
jurisdiction of the Department ot Corrections, the Department of the Youth
Authority, and the State Department of Health Services.™ (Emphasis added.)

Section 120121 gives the Governor or his designee the power to approve or deny
inmate applications for transter to foreign prisons. No limits are placed on the
exercise of this power: thus, it is within the discretion of the Governor or his
designee to approve or deny transfer applications. The Governor has delegated

this authority to the Chairman of the Board of Prison Terms in a document stating
the following:™

“I hereby delegate to John Gillis, Chairman, Board of Prison Terms, my
duties and obligations of performance pursuant to Government Code section
12012.1 concerning the approval of applications for transfer to foreign
countries of persons under the jurisdiction of the Department of
Corrections . ... ” (Emphasis added.)”

A federal statute delegates to the Attorney General of the United States the
authority to act on behalf of the United States to agree to a prisoner transfer under
the treaty.” The same statute states that the Attorney General may make
arrangements “by agreement” with each of the 50 states for the transfer of
offenders in state custody to the foreign countries of which the offenders are
citizens or nationals. A California statute, in turn, provides that the Governor (or
his designee) is authorized to act on behalt of the State of California. The

Governor of California has, in turn, delegated this authority to the Chairman of the
Board of Prison Terms.

The treaty itself requires the consent of the sentencing state to the transfer, but
does not limit the discretion of the sentencing state to approve or deny the transfer.
Nothing in the treaty, the federal statute, or Government Code section 12012, ]
limits the discretion of the Board in approving or denying a transfer.
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The dulv adopted regulations o1 the Board of Prison l'erms soverning the
requester and prisoners similaris siwated contain criteria the Board is authorized
to use lor establishing the requester’s term and parole release date.”” There is no
reference in the regulations to transters to foreign prisons.

On several oceasions since 1991 the Board has considered and denied the
requester’s application to transter to a prison in Sweden. I'rom the fact that the
Board considered the transfer application, OAL infers that the requester was found
to have met all of the minimum transfer requirements in the treaty, except for
having the consent of California, which was delegated the authority of the Federal
government to approve or deny the transfer. Since section 12012 ] of the
California Government Code does not require that inmates seeking transfer have
established parole dates, the preclusion policy implements, interprets, and makes
specific that statute. Therefore. us of the time of the request for determination in
1991, OAL concludes that the challenged policy is a “regulation” which is without
legal eftect unless adopted in compliance with the APA.

OAL will next examine whether the challenged policy is a “regulation” as of the
date this determination is issued.

In 1994 the California Legislature adopted Penal Code section 2912 which
provided in part:

“(a) Under its Foreign Prisoner Transfer Program, the Board of Prison
Terms shall devise a method of notifying each undocumented felon in a
prison or reception center operated by the Department of Corrections that he
or she may be eligible to serve his or her term of imprisonment in his or her
country ot origin as provided in federal treaties.

“(b)(1) The Board of Prison Terms shall actively encourage each eligible
undocumented felon to apply for return to his or her country of origin as
provided in federal treaties . . . .3%"

According to the Board, the requester entered the United States on a three-month
visa which expired, and he never applied for an alien registration card,®
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Phe | ewislature stated its intent with recard to transfers to loreign prisons as
Follow s

“ltis the intent of the Lewislature in enacting this act that no prisoner shall
be returned to any foreign nation unless the tederal government has
received guarantees from that foreign nation that the prisoner will be
imprisoned to serve the remainder of his or her prison term in that foreign
nation.™

While the Board’s preclusion policy is arguably consistent with the legislative
intent of Penal Code section 2912 it. nonetheless, interprets section 2912 in
addition to California Government Code Section 12012.1. Previously OAL
conctuded that the Board’s preclusion policy was a “regulation” as of the date of
the request for determination in 1991, OAL further concludes that as of the date
of this determination, despite the intervening statutory changes, if the Board has a
preciusion policy, then that policy continues to be a “regulation” without legal
effect unless adopted in compliance with the APA.

1. DO THE COMPONENTS OF THE CHALLENGED RULE FOUND
TO BE “REGULATIONS” FALL WITHIN ANY GENERAL EXPRESS
STATUTORY EXEMPTION FROM APA REQUIREMENTS?

Generally, all "regulations” issued by state agencies are required to be adopted
pursuant to the APA, unless expressly exempted by statute.* Rules concerning
certain specified activities of state agencies are not subject to the procedural
requirements of the APA.*

The issue of the applicability of exceptions to APA requirements was not raised by

cither the requester or the Board. OAL’s independent review discloses no
applicable exceptions.
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CONCLUSION

For the reasons set forth, OAL finds that the challenged policy 1s a “regulation”
which is without legal effect unless adopted in compliance with the APA. QAL
does not address the issue of whether a transfer should be aranted to the petitioner
as this issue is not within OAL’s jurisdiction.

-
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ENDNOTES

I'his Request tor Determination was filed by Mikael A. Schiold. who. at the time of
tiling. was incarcerated at Mule Creek State Prison in fone. he Department of
Currections was represented by Peggy McHenry of the Regulations and Policy
Management Branch. 1515 "S" Street. North Building, P.O Box 942883, Sacramento,
CA 94283-0001. (916) 327-4270.

According to Government Code section 11370

"Chapter 3.5 (commencing with Section 11340). Chaprer 4 {commencing with
Section 11370). chapter 4.3 (commencing with Section 11400}, and Chapter 5
(commencing with Section | 1300) constitute. and may be cited as, the
Administrative Procedure Act.” [Emphasis added. ]

AL refers to the portion of the AP Uwhich concerns rudemeaking by state agencies:
Chapter 3.5 of Part | ("Administrative Regulations and Rulemaking”) of Division 3 of
Tite 2 of the Government Code. sections 11340 through 11339,

Penal Code sections 5076.1 and 5077,

The APA would apply to the Board's rulemaking even if Penal Code section 5076.2,
subdivision (a), did not expressly so provide. The APA applies generally to state
agencies, as defined in Government Code section 11000. in the executive branch of
Government, as prescribed in Government Code section 11342, subdivision (a).

(1990) 219 Cal. App.3d 422, 440, 268 Cal.Rptr. 244, 251. A 1996 California Supreme
Court case stated that it “disapproved™ of Grier in part. Tidewater Marine Western,
Inc. v Bradshaw (1996) 14 Cal.4th 557, 577. Grier, however, 1s still good law, except
as specified by the Tidewater court. Courts may cite cases which have been
disapproved on other grounds. For instance, in Doe v. Wilson (1997) 57 Cal.App.4th
296.67 Cal.Rptr.2d 187, 197, the California Court of Appeal, First District, Division §
cited Poschman v. Dumke (1973) 31 Cal. App.3d 932, 107 Cal.Rptr. 596, on one point,
even though Poschman had been expressly disapproved on another poInt nineteen years
earlier by the California Supreme Court in Armistead v. State Personnel Board (1978)
22 Cal.3d 198, 204 n. 3, 149 Cal.Rptr. 1. 3 n. 3. Similarly, in Economic
Empowerment Foundation v. Quackenbush (1997) 57 Cal. App.4th 677.67 Cal.Rptr.2d
323, 332, the California Court of Appeal, First District, Division 4. nine months after
Tidewater, cited Grier v. Kizer as a distinguishable case on the issue of the futility
exception to the exhaustion of administrative remedies requirement.

The Tidewater court itself, in discussing which agency rules are subject to the APA,

referred to “the two-part test of the Office of Administrative Law._ " citing Union of
American Physicians & Dentists v. Kizer (1990) 223 Cal. App.3d 490, 497, 272
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0.

10.

11.

13.

14.

16.

17.

18.

Cal Rptr. 886, u case which guotes the test trom Grier v, Kizor
Fhe Grrger Court stated:
“The OAL's analysis set torth a two-part test: “First. is the informal rule either
a rule or standard of general application or a modification or supplement to such
a rule? [Para.] Second. does the informal rule either implement. interpret, or
make specific the law entorced by the agency or govern the agency's
procedure?’ (1987 OAL Determination No. 10, supra. slip op . atp. 8.)7
OAL"s wording of the two-part tost. drawn from Government Code section 11342, has
been modified slightly over the vears. The cited OAL opinion--1987 OAL
Determination No. 10--was published in Californiu Regulatory Notice Register 96, No.
8-7. Lebruary 23,1996, p. 292. 1987 OAL Determination No. 10. supra. slip op’n., at p.
8.3
(1990} 219 Cal. App.3d 422, 438, 268 Cual.Rptr. 244, 253,

The Convention which negotiated the treaty was completed on March 21, 1983, The
U.S. Senate ratified the treaty on June 28. 1984. President Reagan signed it on July
L7, 1984, It became effective on July |, 1985.

Government Code section 120121

June 28,1988 letter from Governor's Legal Affairs Secretary to Gary M. Cohen; July
15,1991 letter from Governor's Deputy Legal Affairs Secretary to the Consul General
of Sweden: and July 26, 1993 Order in Sacramento Superior Court Case No. 113182,

Penal Code section 3030.

Penal Code section 3046,

Section 2269.1, Title 15. CCR.

Penal Code section 3041; Section 2268, Title 15, CCR.

Penal Code section 3041,

Section 2269, Title 15, CCR.

Tune 28, 1988 letter from Governor's Legal Affairs Secretary to Gary M. Cohen.

June 4. 1991 letter from P. Sigman. Correctional Counselor 1. to Inmate Schiold and
June 28. 1998 letter from Governor’s Legal Affairs Secretary to Gary M. Cohen.
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28.

Julv 1301991 fetter from Governoer - Preputy Legal Aftairs Scorctary 1o Consul
General of Sweden.

July 26,1993 Order in Sacramento Superior Court Case No. 11315
July 26. 1993 Order in Sacramento Superior Court Case No. 113182
September 15,1993 letter from Board Chairman to Mr. Mikacl A Schiold.

In re Schiold (Sacramento Superior Court. No. 94F02502). Memorandum and Ruling
on Petition for Writ of Habeas Corpus. Aug. 24, 1994, p. 5.

Agency response. p.2
Agency response, pp. 1-2.
July 26, 1993 Order in Sacramento Superior Court Case No. 113182, p. 7.

Roth v. Department of Veterans Affairs (1980) 110 C al.App. 3d 622, 167 Cal Rptr.
352.

The Council of Europe Convention on the Transfer of Sentenced Persons, March 21,
1983, 35 U.S.T. 2867, T.1.A.S. 10824. Articles I and III. (After December 31, 1949
treaties are cited to “United States Treaties and Other Agreements™ (U.S.T.). Parallel
citation is to the Department of State’s collection. which is divided into three series:
Treaty Series (T.S.) 1908-1945, Executive Agreement Series (E.A.S.) 1929-1945. and
Treaties and Other International Acts Series (T.1LA.S.), 1945 to date.

Baldwin v. Franks (1887)120 U.S. 678 7 S.Ct. 656, 657; 30 L.Ed. 766.

Baldwin v. Franks (1887)120 U.S. 678; 7 S.Ct. 656. 657; 30 L.Ed. 766.

Ware v. Hvlron (1796) 3 U.S. 199; 3 Dall. 199: 1 L Ed. 568,

£x Parte Volkswagonwerk Aktiengesellschafr (Ala. 1983) 443 So.2d 880.

18 U.S.C. sections 4100 et seq.

The Board response to the request tor determination refers to two cases which upheld
the Board's denial of transfer to a foreign prison based upon the fact that California
was ot a party nor the authority of a party to the applicable treaty between the 1U.8S.
and Canada and that even if the treaty applied, the prisoners had no absolute right to a

transfer. Hart v. Wilson, 1996 W1, 371430, 2 (N.D. Cal. June 25, 1996). citing
Hogan v. Koenig (9th Cir.1990) 920 F.2d 6.
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36.

37.

38.

39.

40.

41.

42.

i re Mikaet Schiold On Habeas Corpus (Sacramento Supertor Court: July 26, 1993:
Noo [L82).

181750 section 4102,
Sections 2400-2411, Title 15. CCR.

Sections 2912 and 5025 of the Penal Code were enacted in 1994 qs part of Senate Bill
Noo 1878, Stats. 1994, ¢ch. 565, Section 5025 requires the Department of Corrections
to refer possible undocumented felons o the Immigration and Naturalization Service
for a determination of whether they are subject to deportation. It identified as
undocumented feions, inmates are 0 be transferred to the custody of the U.S. Attorney
General for appropriate action.

September 18, 1995 letter from Board Chairman to Ms. Gurnia Michaux Griffin,
Senate Bill No.1878 (1993-1994 Reg. Sess.) Section 2.
Government Code section {1346,

The following provisions of law may permit rulemaking agencies to avoid the APA's
requirements under some circumstances:

a. Rules relating only to the internal management of the state agency. {Gov. Code,
sec. 11342, subd. (g).)

b. Forms prescribed by a state agency or any instructions relating to the use of the
form. excepr where a regulation is required to implement the law under which
the form is issued. (Gov. Code. sec.11342, subd. {g).})

C. Rules that "[establish] or [fix]. rates. prices, or tariffs.” (Gov. Code, sec.
11343, subd. (a)(1).)

d. Rules directed to a specifically named person or group of persons and which do
not apply generally throughout the state. (Gov. Code. sec. 11343, subd. {a)(3).)

e. Legal rulings of connsel issued by the Franchise Tax Board or the State Board
of Equalization. (Gov. Code. sec. 11342, subd. (g).)

f. There is weak authority for the proposition that contractual provisions
previously agreed to by the complaining party may be exempt from the APA.
City of San Joaquin v. State Board of Equalization (1970) 9 Cal.App.3d 365,
376, 88 Cal.Rptr. 12, 20 (sales tax allocation method was part of a contract
which plaintiff had signed without protest). The most complete OAL analysis
of the "contract defense” may be found in 1991 OAL Determination No. 6, pp.
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